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The Ore. d Cal. R. R. Co. vs. United States of America, a

III tlir Ciiriiit Court of the United States, for the District

of Orcfion.

THE UNITED STATES OF AMER-
ICA,

Complainant,

^^-
[ Case No. 2658.

July 6th, 1905.

THE OREGON AND CALIFORNIA
RAILROAD COMPANY,

Defendant.

Order Enlarging Time to File Transcript.

LTpon stipulation of parties herein by their respective

attorneys

—

' ,r^:T.

It is ordered that the time of defendant in which to

file the transcript on appeal herein in the LTnited States

Circuit Court of Appeals for the Ninth Circuit, be and

the same is hereby enlarged thirty days.

JOHN J. DE HAVEN,

;
Judge.

[Endorsed] : No. 1224. United States Circuit Court

of Appeals, for the Ninth Circuit. Oregon and Cali-

fornia Railroad Company vs. United States. Order

under Rule 16. Filed July 17, 1905. F. D. Monckton,

Clerk.





Vu'ttcd Stafr.^ Cinniit Cnnrt of ippeals, Ninth Circuit.

UNITED STATES OF AMERICA, i

Oomplainaut and Appellee,
j

vs.
I
Case No. 2658.

OREGON AND CALIFORNIA RAIL-^

ROAD COMPANY,
Defendant and Appellant.

Citation.

To the United States of America, Greetino:

The Oregon and California Railroad Company haA^-

ing", on this day, been granted an order of appeal to the

United States Circuit Court of Appeals! for the Ninth

Circuit, from the decree entered on' December 12, 1904,

and amended decree made and entered herein February

25, 1905, in Suit No. 2658, in the Circuit Court of the

United States for the District of Oregon, brought by

the United States of America as complainant against

the said company; and the bond on appeal of the said

company having been this day filed and approved:

You are hereby cited and admonished to be and ai>-

pear before the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California, on

July 9th, 1905, to show cause if any there be, why the

said decree should not be corrected, and speedy justice

should not be done to the parties in that behalf.
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^tIvpu iiuder ui.v baud, at IVn'tland, Oregon, ou Jime

nth, 19a5.

WM. B. GILBEKT,

Judge.

State of Oregon,
^

County of Multnomah.J

Due service of the within citation is hereby accepted

at Portland, Oregon, on June 9th, 1905, by receiving a

copy thereof duly certified to as such by Wm. D. Fen-

ton, of attorneys for defendant.

WM. W. BANKS,

Assistant United States Attorney, of Attorneys for

Complainant.

[Endorsed]: Original. Xo. 2658. United States Cir-

cuit Court of Api>eals, Xiuth Circuit. United States of

America vs. Oregon and California Railroad Company.

Citation. United States Circuit Court. Filed, June 9,

1905. J. A. Sladen, Clerk.

/// the Cirfuit Court of thr (iiitfd Stales, for thf District of

Orcf/on.

October Term, 1900.

Be it remembered, that on the 25th day of February,

1901, there was duly filed in the Circuit Court of

the United States for the District of Oregon, a bill

of complaint, in words and figures as follows, to

wit

:



r.s'. United states of Anicvica.

Ill the Circuii Coiiii of llir [iiited ^States, for the District of

Oregon.

IN EQUITY.

THE UNITED STATES OF AMER-
ICA,

j
Complainant,/

}

THE OREGON AND CALIFORNIA.^

RAILROAD COMPANY,
Defendant.

,

Bill of Complaint.

To the Honorable Judges of the Circuit Court of the

United States for the District of Oregon, Sitting

in Equity.

The United States of America by John W. Griggs, its

Attorney General, brings this its bill of complaint

against the Oregon and California Railroad Company,

a corporation organized under and by virtue of the laws

of the State of Oregon, and a citizen of said State and

Disti'ict, and complaining says:

I.

That the Congress of the United States by an Act en-

titled "An Act granting lands to aid in the construc-

tion of a railroad and telegraph line fiom the Central

Pacific Railroad in California to Portland, Oregon,'' ap-

proved July 25th, 1860, authorized such company, or-

ganized under the laws of Oregon, as the legislature of
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said State should thereafter designate, to construct a

railroad and telegraph line Avithin the State of Oregon,

beginning at the city of Portland, and running thence

through the Willamette, Umpqua, and Kogiie River

Valleys to the southern boundary of Oregon, there to

connect with another railroad authorized in said act to

be built in the State of California, and gTanted to said

Oregon Company every alternate section of public

lands of the United' States, not mineral, designated by

odd numbers to the amount of twenty alternate sec-

tions per mile, ten on each side of said railroad; and

when any of said alternate sections or parts of sections,

should be found to have been granted, sold, reserved,

occupied by houiestead settlers, pre-empted, or other-

wise disposed of, other lands designatetl as aforesaid

should be selected by said company in lieu tliereof un-

der the direction of the Secretary of the Interior, in

alternate sections designated by odd numbers as afore-

said, nearest to and not more than ten miles beyond the

limits of said first named alternate sections; and as

soon as the said company should file in the office of the

Secretary of the Interior a map of survey of said rail-

road, or any portion thereof not less than sixty con-

liinums miles from eitlici- terminus, the Secretary of the

Interior should withdraw from sale jjublic lands therein

gr;inte<l on each side of said railroad so far as located,

:iii(] witliin the limits above specified. And your orator

would further show that by joint resolution, adopted

October 20th, 1868, of the legislature of the State of

Oregon, the Oregon Central Railroad Company was
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designated in accordance with tlie said last-mentioned

Act of Congress, as capable of receiving and undertak-

ing the privileges, franchises, grants and duties above

set forth and did become the corporation entitled to all

the benefits and subject to all the obligations, of said

Act of Congress, and that on or about April 4th, 1870,

the said Oregon and California Railroad Company, a

corporation dulj organized and existing under the laws

of the State of Oregon, became the successor and as-

sign of said Oregon Central Railroad Company.

II.

And your orator would further show unto your

Honors, that on the 26th day of March, 1870, the officers

of the Oregon and California Railroad Company defin-

itely fixed the line of the first sixty miles of said road

authorized by said Act of Congress, and filed a plat

thereof in the office of the Commissioner of the General

Land Office, and presented same to the then Secretary

of the Interior showing among other things a, route

along the line authorized by said Act of Congress, ap-

proved July 25th, 18GG, and the following described,

among other lands in the State of Oregon, were odd-

numbered sections, or parts of sections of land, not

mineral, within the place limits of said proposed line of

railroad as designated by said map, viz.:

The S. 4 of the N. E. i S. 4 of the N. W. ], S. E. 1 and

N. E. I of S. W. -}, Sec. 35, T. 4 S., R. 3 E. of the Wil-

lamette meridian, amounting in all to 360 acres of land,

beinff situated within the State of Oregon.
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III.

Aud your orator would further show unto your

Honors, that ou the 21tth day of September, 186t), Alfred

Jones was a duly qualified eutryuiau as a pre-emptioner

under the laws of the United States; that on the 29th

day of September, 186(1, he duly filed at the land office

at Oregon City, Oregon, his declaratory statement No.

1845, alleging settlement thereon o\\ the 18tli day of

September, 1866, with a bona fide intent to then and

there acquire title under the pre-emption laws of the

United States to the S. W. \ of the N. E. \ and S. W. i

of the N. W. J, and the N. W. 1 the S. E. i, and N. E.

I of the S. W. 1 of Sec. 35, T. 4 S., R. 3 E. of the Wil-

lamette meridian, which said land was then and there

public lands of the United States, and subject to pre-

emption entry thereunder; that said entry and filing

were made prior to the date upon which the defendant

filed with the Secretary of the Interior its map of defin-

ite location of the line of said road opposite to and co-

terminus with said tract of land; that by the terms of

the grant to defendant's predecessor the title to the

said land did not pass thereunder but remained in the

Ignited States.

IV. •

And your orator would further show unto your

Honoi*s, that on the 13th day of November 1868, Robert

Welch was a duly qualified entn^man as a pre-emp-

tioner under the laws of the United States; that on the

said 13th day of November, 1868, he duly filed at the

land office at Oregon City, Oregon, his declaratory state-
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iiient No. 2202 allegino- settlement thereon on Novem-

ber 4tli, 1808. with a bona tide intent to then and there

aoqnire title under the pre-emption laws of the United

States to the S. \V. {, N. E. | of S. | of the N. W. i and

the N. E. -j of the S. AA'. ^, Sec. 35, T. 4 S., K. 3 E. of the

Willamette meridian, which said tract of land was then

and there public lands of the United States and subject

to pre-emption entry thereunder; that said settlement

and tiling was made prior to the date upon Avhich the

defendant the Oregon and California Railroad Company

filed with the Secretary of the Interior of the United

States its map of definite location of the line of said

road opposite to and coterminns with said tract of land;

that by the terms of tlie grant to defendant's prede-

cessor the title to said land did not pass thereunder,

but remained in the United States.

V.

And your orator would further show unto your

Honors, that on the 8th day of February, 1869, Mathew

Darr was a duly qualified entryman as a pre-emptioner

under the laws of the United States; that on the said

18th day of February, 1869, he duly filed his declaratory

statement at the land office at Oregon City, Oregon,

No. 2231 alleging settlement thereon November the 6th,

1868, with a bona fide intent to then and there acquire

title under the pre-emption laws of the United States

to the S. W. i of the N. E. h and the S. i of the N. W.

I, and the N. E. I, of the S. \Y. i of Sec. 35, T. 4 S., R.

3 E. of the Willamette meridian, which said lands were



8 The Oregon and California Railroad Conipanij

theu aud there public lands of the United States and

subject to pre-emption entry under the laws thereof;

that said settlement and filinp; was made ]U'ior to the

date upon which the defendant, the Orei>on and CMi-

fornia Railroad Company, filed with the Secretai-y of

the Interior of the United States its definite line of

location of said road opposite to and coterminous with

said tract of land; that by the terms of the grant to

defendant's predecessor the title to said land did not

pass thereunder but remained in the United States.

VI.

And your orator would further show unto your

Honors, that on tlie Otli day of December, 1869, John

W. Jackson, was a duly qualified entryman under the

homestead laws of the United States; that on the said

6th day of December, 1869, Ju' duly filed at the land

office at Oregon City, Oregon, his homestead entry Xo.

1383 for the S. E. ] of the N. E. |, the E. h of the S. E.

] and 8. W. ] of the S. E. ] of Sec. 35, T. 1 S., R. 3 E.

of the Willamette meridian with a bona fide intent to

acquire title thereto under the homestead laws of the

United State*; that said lands wtre then aud there

public lands of the United States and subject to entry

under the homestead laws thereof; that said filing was

made prior to the date upon which the defendant the

Oregon and Califoniia Railroad Company filed its map
of definite location opposite to and coterminus Avith

said lands with the Secretary of the Interior of the

United States; that the title to said lands did not pass
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to defendant by reason of tlie terms of the gi'ant to de-

fendant's predecessor (jf July 25tli, 1866, but that said

title remained in tlie United States.

VII.

And your orator would furtlier sihow unto your

Honors, that on tlie 12th day of July, 1871, the Tresi-

dent of the United States without knowledge of the ad-

verse claim of Alfred Jones, Robert Welch, Mathew

Darr and Jolm W. Jackson issued to defendant the

Oregon and Ualifornia Railroad Company a patent for

the S. W. -I of the N. E. ] and the N. W. \ of the S. E.

I, the S. i of the N. W. -], N. ^ of the S. W. j of said

Sec. 35, T. 1 S., R. 3 E. of the AVillamette meridian.

VIII.

And your orator would further show unto your

Honors, that on the 18th day of July, 1877, the Presi-

dent of the United States without knowledge of the ad-

verse claim of said Alfred Jones, Robert Welch,

Mathew Darr and John AV. Jackson issued to defendant

the Oregon and (California Railroad Company a patent

for the S. E.
j of the N. E. -\, and the S. E. ] of the S,

E. I of Sec. 35, T. 4 S., R. 3 E. of the Willamette meri-

dian.

But your ministerial officers of the United States

acted mistakenly, erroneously, and contraiy to law in

issuing said patents for the lauds described herein un-

der the facts as stated herein, and so your orator avers-

that said patent to said lands is void and should be so

declared, but that defendant company still claims title
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to said lands under said patent and withholds .said

lands from jour orator.

IX.

And your orator would further show unto your

Honors, that the C^ongress of the United States by an

Act entitled "An Act to provide for the adjustment of

land grants made by Congress to aid in the construc-

tion of railroads, and for the forfeiture of unearned

lands, and for other ])urposes," approved March 3d,

1887, directed and autliorized the Secretary of the In-

terior to adjust all grants theretofore unadjusted, and

if it shonld appear that any lands had been erroneously

patented to any railroad company, to make demand for

relinquishment or reconveyance, that if such company

should refuse to reconvey within ninety days, then it

should be the duty of the Attorney General to com-

mence and prosecute in the proper CV)urt the necessary

proceedings to cancel such patents and restore title to

the United States. And your orator avers that on the

28t.h day of July, 1900, the total grant of lands in the

State of Oregon under said grant of July 25th, 1866, to

said Oregon Central Railroad Cbmpany to the rights of

which the said Oregon and California Railroad Com-

pany had succeeded as aforesaid, was unadjusted and

the Secretary of the Interior regarding the said patents

to the above-described lands as erroneously issued,

directed the Commissioner of the General Land Office

to request reconveyance as provided by statute, and in

accordance with such direction the Commissioner of

the General Laud Office did on the 11th day of Septem-
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her, 1900, make dcMnaiid on said laihoad company, by

letter addressed to William H. ^klills, laud aj»ent of the

Orei^'ou and California liailroad Company, controlling

the grant for said Oregon and California Railroad Com-

pany for reconveyance of said above-described lauds.

And your orator avers tliat said demand lias been re-

fused, and that said defendant coinpany has refused

and still refuses to so reconvey said lands.

X.

And your orator would further show unto your

Honors on information and belief, that the defendant

the Oregon and California Railroad Company claims to

have sold to bona fide purchasers some of the lands here-

inbefore described; that the value of the lands herein-

before set forth and described, is the sum of |2.50 per

acre.

XI.

And your orator would further show unto your

Honors, that if it shall be made to appear by answer

of defendant, or iuterAention of parties interested or

otherwise to your Honorable Court that any of said

lands have been sold and conveyed to bona fide pur-

chasers, and that the title of said bona tide purchaser

or purchasers to said lands shall be confirmed, that the

plaintiff shall recover of and from defendant the Oregon

and California Railroad Coimpany the sum of $2.50 per

acre for all of said lands so sold and conveyed to said

bona fide purchasers.
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XII.

Aud your orator would further show unto your Hon-

ors that on account of the complexity of the matters to

be inquired into, aud as your orator is entirely remedi-

less according to the strictest rules of the common law,

and for the purpose of avoiding a multiplicity of suits,

your orator brings this suit into this court, where mat-

ters of this kind are properly cognizable and relievable.

Forasmuch, therefore, as your orator can have no

adequate relief except in this court, and to the end,

therefore, that the said defendant may (complainant

hereby waiving the necessity of an answer by said de-

fendant company, but not under oath), to the best and

utmost of its respective knowledge, remembrance and

belief, full, true, direct and perfect answer make to each

of the several interrogatories hereinafter numbered and

set forth, as by the note hereunder written it is required

to nnswer, that is to say:

1. Whether any of the lands described herein have

been sold to bona fide purchasers?

2. What lands, if any, herein set forth have been

sold, if sales were had?

3. To whom were the lands sold, and what were the

true terms of the sale, whether for cash or on deferred

payments?
;

And your orator prays also that the moneys received

by the defendant for any of the lands described herein

upon sales thereof be declared to be moneys and prop-

erty of the United States; aud a decree that they were
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held ill trust by defendant, for the complainant, and

that such money, to the extent of |2'.50 per acre, for the

lands erroneously taken be paid to complainant, and

that the lands not sold by defendant be declared to be

lands of the United States, and the patents thereto be

decreed to be null and void, and that your orator shall

have such other and further relief as the case may re-

quire, and as shall seem meet to the Court, and as shall

be agreeable to equity and good conscience.

And may it please your Honors to grant unto your

orator a writ of subpoena directed to the said Oregon

and California Railroad Corapau}^ commanding it to ap-

pear and answer unto this bill of complaint, but not

under oath (an answer under oath being hereby ex-

pressly waived), and to abide and perform such order

and decree in the premises as to the Court shall seem

meet and be required by the principles of equity and

good conscience.

JOHN W. GRIGGS,

Attorney General of the United States.

JOHN H. HALL,

United States Attorney for the District of Oregon.

Filed February 25, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 25tb day of February,

1901, there was issued out of said court a subpoena

ad respondendum, in words and figures as folloAvs,

to wit:
,

/;/ the Circuit Court of the United States, for the District of

\
Oregon.

IN EQUITY.

THE UNITED STATES OF AMER-

ICA,

Complainant,

vs.
No. 2658.

THE OREGON AND CALIFORNIA
RAILROAD COMPANY,

Defendant.

Subpoena ad Respondendum.

The President of the United States of America, to The

Oregon and California Railroad Company, Greeting:

You and each of you are hereby commanded that you

be and appear in said Circuit Court of the United States,

at the courtroom thereof, in the city of Portland, in said

District, on the first Monday of April next, which will

be the first day of April, A. D. 1901, to answer the exig-

ency of a bill of complaint exhibited and filed against

you in our said court, wherein The United States of

America is complainant, and you are defendant, and
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further to do and rocoive what our said circuit court

shall consider in this behalf, and this you are in no wise

to omit under the pains and penalties of what may be-

fall thereon.

And this is to command you the marshal of said Dis-

trict, or your deputy, to make due service of this our

writ or subpoena and to have then and there the same.

Hereof fail not.

Witness the Honorable ^MELVILLE W. FULLER,

Chief Justice of the United States, this 25th day of

February, in the year of our Lord, one thousand nine

hundred and one and of the Independence of the United

States the one hundred and twenty-fifth.

[Seal] J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy Clerk.

Memorandum Pursuant to Equity Rule No. 13 of the Su-

preme Court of the United States

.

The defendant is to enter his appearance in the above-

entitled suit in the office of the clerk of said court on

or before the day at which the above writ is returnable;

otherwise the complainant's bill therein may be taken

pro confesso.
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United States of America,"^

>ss.

District of Oregon. J

I hereby certify that on the 2'6th day of February,

1001, at Portland, ^lultnomah County, in said District,

I duly served the within subpoena ad respondendum

upon the within named Oregon and California Railroad

Company, by delivering to one E. Koehler, second vice-

president of said company, personally a true copy of

said subpoena ad respondendum duly certified to by

J. A. Sladen, clerk of United States Circuit Court, to-

gether with a copy of the bill of complaint in the within

entitled suit certified to be a true co])y, by John H. Hall,

United States Attorney for said District.

ZOETH HOUSER,

United States Marshal for said District,

By J. A. Wilson,

Deputy.

Marshal's Fees, .|4.12.

Returned and filed February 28, 1901. J. A. Sladeu,

Clerk, United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28th day of March, 1901,

there was duly filed iu said court, a praecipe for ap-

pearance of defendant, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

m EQUITY.

UNITED STATES OF AMERICA, \

Complainant,

vs.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Praecipe for Appearance of Defendant.

The clerk of the Circuit Court of the United States

for the District of Oregon will please enter appearance

of the defendant Oregon and California Railroad Com-

pany, in the above-entitled action, by

WM. D. FENTON, and

WM. SINGER, Jr.,

Attorneys for the Defendant.

WM. F. HERRIN,

Counsel for the Defendant.

Filed and entered March 28th, 1901. J. A. Sladen,

Clerk, United States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 28tb day of March, 1901,

there was duly filed in said court, a stipulation ex-

tending time to plead, in words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IN EQUITY.

UNITED kSTATES OF AMERICA,
Complainant,

vs.

/ Case No. 2658.

OREGON AND CALIFORNIA RAIL-1

ROAD COMPANY,
|

Defendant. .'

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

June 3d, 1901, to file its plea, demurrer or answer to

the complainant's bill, in the above-entitled case; and

the clerk of the said Court will please procure and enter

a proper order, accordingly.

JOHN IT. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

Filed March 28th, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And nftorwni-fls. to wit, on tlio 29th day of May, 1901,

there was duly tiled in said conrt, a stipulation ex-

teudiu*^ time to plead, iu words and figures as fol-

lows, to wit:

Circuit Court of the United States, District of Oregon.

IX EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

Case Xo. 2658.

OREGOX AND CALIFORNIA RAIL-'

ROAD COMPANY,
Defendant.

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

July 1st. 1001, to file its plea, demurrer or answer to the

complainant's bill, in the above-entitled case; and the

cderk of the said Court will please procure and enter a

proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

WM. D. FENTON,

Of Attorneys for Defendant.

Filed May 29, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, ou Friday, the 31st day of May,

1901, the same being the 4C)th judicial day of the

regular April term of said court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit:

1)1 the Circuit Court of the United i^taten, for the District of

1
Oregon.

THE UNITED STATES "^ '^^

vs.

THE OREGON AND CALIFORNIA
RAILROAD COMPANY.

Case No. 2658.

May 31, 1901.

Order Extending Time to Plead.

Now at this day comes the plaintiff herein by Mr.

John H. Hall, United States Attorney, and the defend-

ant by Mr. R. A. Leiter, of counsel, and thereupon, on

motion of said defendant and upon stipulation of the

parties hereto filed herein, it is ordered, that said de-

fendant be, and it is hereby, allowed until Monday, July

1st, 1901, in which to file its answer or otherwise to

plead herein.
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Afterwards, to wit, on tlie 25tli day of June, 1901, there

was duly tiled in said court a stipulation extending

time to plead, in v»ords and figures as follows, to

wit:

Circuit Court of the United States, District of Oregon.

I
IN EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

V Case Xo. 3658.

OREGON AND CALIFORNIA RAIL-

[

ROAD COMPANY,
\

Defendant. ^

Stipulation Extending Time to Plead.

It is stipulated that the defendant may have until

August 5th, 1901, t(» file its plea, demurrer or answer to

the complainant's bill, in the above-entitled case; and

the clerk of the said court will please procure and enter

a proper order accordingly.

JOHN H. HALL,

United States Attorney for Oregon.

Filed June 25th, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the Htli day of August, 1901,

there was duly tiled in said court, an answer, in

words aud figures as folloAvs, to wit:

United States Circuit Court, District of Oreyon.

IX EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

Case Xo. 2658.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Answer.

The answer of the defendant, Oregon and California

Railroad Conipauy, to the complainant's bill of com-

plaint herein.

The defendant, Oregon and California Railroad Com-

pany, now and at all times saving to itself all and all

manner of benefit or advantage of exception or other-

wise that can or may be had or taken to the many er-

rors, uncertainties or imperfections in the said bill of

complaint, for answer thereto, or to so much thereof as

the defendant is advised it is material or necessary for

it to make answer to, answering:

Sub. I.

Par. 1. The defendant adhiits, and alleges, that the

Congress of the United States, by an Act entitled *'An
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Act granting lauds to aid iu the eoustruction of a rail-

road and teloorapli lino from the Central Pacific Rail-

road in (^alifoi-nia, lo Portland, in Oregon," approved

on July 25th, 18(>(), authoi-ized and enipowei'ed snch com-

pany organized under the laws of Oregon as the legis-

lature of said State should thereafter designate, to con-

struct a railroad and telegraph line within the State

of Oregon, beginning at the city of Portland, in Oregon,

and running thence southerly, through the Willamette,

Umpqua and Rogue River valleys to the southern bound-

ary of Oregon, where the same should connect with an-

other railroad which the said Act authorized to be con-

structed in the State of California. That the said Act

also granted unto such Oregon company its successors

and assigns, every alternate section of public land, not

mineral, designated by odd numbers, to the amount of

twenty alternate sections per mile (ten on each side)

of said railroad line; and provided that when any of

said alternate sections or parts of sections should be

found to have been granted, sold, reserved, occupied by

homestead settlers, pre-empted, or otherwise disposed

of, other lands designated as aforesaid should be se-

lected by said company in lieu thereof, under the direc-

tion of the Secretary of the Interior, in alternate sec-

tions designated by odd numbers as aforesaid, nearest

to and not more than ten miles beyond the limits of

said first-named alternate sections. And the said Act

further provided, that as soon as the said company

should file in the oflftce of the Secretary of the Interior

a map of the survey of said railroad, or any portion
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thereof not less than sixty continuous miles from either

terminus, the Secretary of the Interior should withdraw

from sale the public lands by the said Act granted, on

each side of the railroad so far as located; and that

whenever the said conipany had twenty or more con-

secutive miles of an^^ portion of the said railroad ready

for the service contemplated, the President of the

United States should appoint three commissioners to

examine the same, and if it should appear that twenty

consecutive miles of railroad had been completed and

equipped in all respects as required, the said commis-

sioners should so report under oath to the President

of the United States, and thereupon patents should is-

sue to the said company for the lands granted, to the

extent of and coterminous with the completed section

of said railroad.

Par. 2. The defendant admits, and alleges, that the

Oregon Central Railroad Company is, and ever since

April 22d, 1807, has been, a corporation duly organized

and existing under the laws of the State of Oregon.

Tliat tlie legislature of the State of Oregon, by Joint

Resolution, entitled "Senate Joint Resolution No. 16,

Relating to the Railroad Land Grant from the Central

Pacific Railroad in California, to Portland, Oregon,"

adopted ^farch 20th, 1868, duly designated the said Ore-

gon Central Railroad Company as the railroad company

entitled to receive the lands granted in Oregon, and

the benefits and privileges conferred, by the said Act

of Julv 25th, 1866.
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Par. 8. Tho defendant admits, and alleges, that it

is, and ever since ;^^ar('ll ITtli, 1870, lias been, a corpora-

tion dnly oro-aiiized and existing nnder the hnvs of the

State of Orei><)n; and admits and avers that on April

4th, 1870, it became, ever since has been, and now is,

the successor and assignee of the Oregon Central Rail-

road Company, and entitled to all the privileges, bene-

fits and grants in Oregon, provided by the said Act of

July 25th, 18G6.

Par. 4. The defendant alleges that during the year

18G9, and within the time allowed by the Act of Con-

gress, approved April 10th, 1869, entitled "An Act to

amend an Act entitled 'An Act granting lauds to aid

in the construction of a railroad and telegraph line from

the Central Pacific Railroad in California, to Portland,

in Oregon,' approved July twenty-five, eighteen hundred

and sixty-six," the said Oregon Central Railroad Com-

pany duly filed in the department of the interior its

assent to the said Act of Congress of July 25th, 1866.

Par, 5, The defendant alleges, that on October 29th,

1869, the said Oregon Central Railroad Company filed

in the office of the Secretary of the Interior, and on

January 29th, 1870, the Secretary of the Interior ac-

cepted and approved, a map of the definite location and

survey of the first section of the railroad in Oregon pro-

vided for b}' the said Act of July 25th, 1866, which sec-

tion of railroad extended from Portland to a point at

or near Jefferson, and comprised not less than sixty con-

tinuous miles from the northern terminus thereof.

Par. 6. The defendant alleges that on March 26th,
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1870, it (this defendant) filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on that day duly accepted and approved, a map of the

definite location and survey of the second section of the

railroad in Oregon provided for b}'^ the said Act of July

35th, 1866, Avliich section of railroad extended from the

said point at or near Jefferson, to a point near the south-

east corner of section 35, in township 27 south, range

6 east, Willamette meridian, and comprised not less

tlian one hundred and tvseuty continuous miles of rail-

road from Jefferson; tliat on January 7th, 1871, it (this

defendant) filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior on that day

duly accepted and approved, a map of the definite loca-

tion and survey of the third section of the railroad in

Oregon provided for by the said Act of July 25th, 1866,

which section of railroad extended from the said point

near the soutlieast corner of section 35, in toAvnship 27

south, range 6 west, to section 30, in township 30 south,

range 5 west; that on April 6th, 1822, it (this defend-

ant) filed in the office of the Secretary of the Interior,

and the Secretary of the Interior on that day duly ac-

cepted and approved, an amended map of the definite

location and survey of the said third section of rail-

road, wliicli amended line of railroad extended from

a ])()int in section 28, township 20 south, range 5 west,

to Station 1320+50 in section 6, township 30 south, range

5 west; that on April 6th, 1882, it (this defendant) filed

in the office of the Secretary of the Interior, and the

Secretary of the Interior on that day duly accepted and
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approved, a map of tlie definite location and survey of

the fourth section of the railr<>ad in Oregon provided

for by the said Act of July 25th, 1806, which section

of railroad extended from the said station 1320+50 in

section 0, township 30 south, range 5 west, to Station

2376^50 in township 31 south, range 7 west; that on

July 27th, 1882, it (this defendant) filed in the office

of the Secretary of the Interior, and the Secretary

of the Interior on that day duly accepted and ap-

proved, a map of the definite location and survey of

the fifth section of the railroad in Oregon provided for

by the said Act of July 25tli, 18(30, v\-hich section of

railroad extended from the said Station 237rv-50 in

township 31 soutli, range 7 west, to a point in section

33, township 34 soutli, range west; that on June 6th,

1883, it ( this defendant) filed in the office of the Secre-

tary of the Interior, and the Secretary of the Interior

on that day duly accepted and approved, a map of the

definite location and siupvey of the sixth section of the

railroad in Oregon provided for by the said Act of July

25th, 1800, wliich section of railroad extended from the

said point in section 33, township 34 south, range

west, to a point in section 21, township 36 south, range

3 west; tliat on July 3d, 1883, it (this defendant) filed

in the office of the Secretary of the Interior, and the

Secretary of the Interior duly accepted and approved,

a map of the definite location and survey of the seventh

section of the railroad in Oregon provided for by the

said Act of July 25th, 1806, which section of raih'oad

extended from the said point in section 21, township
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36 south, ran^-e 3 wost, to the soutli line of section 32,

township 37 south, range 1 west; that on September

6th, 1883, it (this defendant) fih'd in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on tliat day duly acce])ted, a map of the definite

location and survey of the eiii'hth section of tlie rail-

road in Oreoon provided for by the said Act of July

25th, 1886, which section of railroad extended from the

south line of section 32, township 37 south, range 1

west, to the east line of section 25, township 39 south,

range 1 east; that on August 2d, 1883, it (this defend-

ant) filed in the office of the Secretary of the Interior,

and the Secretary of the Interior on that day duly ac-

cepted and approved, a map of the definite location and

survey of the ninth section of the railroad in Oregon

provided for by the said Act of July I'oth, 1860, which

section of railroad extended from the said point on the

east line of section 25, township 39 south, range 1 east,

to the north line of section 30, township 40 south, range

3 east; and that on August 20th, 1884, it (this defend-

ant) filed in the office of the Secretary of the Interior,

and the Secretary of the Interior on that day duly ac-

cepted and approved, a map of the definite location and

surve}' of the tenth section of the railroad in Oregon

provided for by the said Act of July 25th, 1866, which

section of railroad extended from the said point on the

north line of section 30, township 40 south, range 2

east, to the southern line of the State of Oregon, in

section 13, township 41 south, range 1 east.

Par. 7. The defendant alleges, that the Commis-
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sioiier of tlie General Land Office, under direction of

the Secretary of tlie Interior, withdrew all odd iniiu-

bered sections of land within thirty miles on each side

of th(' line of railroad shown on the maps set forth and

described in 'Tar. (V hereof, from sale or location, pre-

emption or homestead entry, on the foUowino- dates:

Opposite and coterminous with, the said first section

of railroad, on January 31st, 1870; opposite, and coter-

minous with, the said second section of railroad, on

April 7th, 1870; opposite, and coterminous Avith, the

said third section of railroad, on March 31st, 1871; op-

posite, and coterminous with, the said amended section

of railroad, on July 5th, 1883; opposite, and coterminous

with, the said fourth section of railroad, on July 5th,

1883; opposite, and coterminous with, the said fifth sec-

tion of railroad, on July 5th 1883; opposite, and coter-

minous with, the said sixth section of railroad, on July

5th, 1883; opposite, and coterminous with, the said

seventh section of railroad, on September 3d, 1883; op-

posite, and coterminous with, the said eighth section of

railroad, on October 27th, 1883; opposite and cotermin-

ous with, the said ninth section of railroad, on October

27th, 1883; and opposite, and coterminous with, the

said tenth section of railroad, on December 19th, 1884.

And the defendant alleges that the said withdrawals by

the Commissioner have, each and all, remained in full

force and effect from the date thereof continuously to

and including the present time, except in so far as, if at

all, they have been affected by an order of the Secretary

of the Interior, made on August 15th, 1887, declaring
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said Avithdrawals revoked as to the odd-numbered sec-

tions within the indemnity limits of the grant made by

the said Act of July 25th, 1866.

Par, 8. The defendant alleges that the entire rail-

road contemplated and provided for by the said Act of

July 25th, 1866, along the lines shown on the maps set

forth and described in "Par. 6" hereof, was constructed

in several sections and fully equipped in all respects as

required by the said Act of July 25th, 1866, by the said

Oregon Central Eailroad Company and this defendant;

and Commissioners, duly appointed by the President of

the United States for that purpose, duly examined the

said railroad as completed and equipped in the several

sections aforesaid, and duly reported to the President

of the United States, under oath, that each of said sec-

tions of railroad had been completed and equipped in

all respects as required by the said Act of CongTess,

and that the same was and were ready for the service

contemplated by the said Act; which reports were duly

accepted and approved by the President of the United

States. The said reports were so made, accepted and

approved, on the following dates: The first twenty

miles, commencing at Portland, report made on Decem-

ber 31st, 1869, accepted and approved on January 29th,

1870; the second twenty miles, report made on July 5th,

1870; accepted and approved on February 28th, 1871;

third twenty miles and fourth twenty miles, report

made on December 10th, 1870, accepted and approved

on February 28th, 1871; fifth twenty miles, report made

on August 11th, 1871, accepted and approved on March
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11th, 1872; sixtli twenty miles, report made on January

13tli, 1872, accepted and approved on Marcli 11th, 1872;

seventh, eiglith and ninth sections, including- the last

seventj'-eight miles of the said railroad from Portland

to Roseburg, report made on July 10th, 1878, accepted

and approved on July lltli, 1878; from Roseburg to the

south boundary line of Oregon, in several sections, re-

ports made and approved as the railroad was com-

pleted and examined in sections, during the years 1873

to 1889.

Sub. II.

Par. 9. The defendant admits that the first sixty

miles of its railroad was definitely fixed and a plat

thereof duly filed, but denies that the date thereof was

or is March 26, 1870, as alleged in the bill of complaint

herein, and alleges that the true particulars in this be-

half are as set forth in Sub. I, Par. 5, of this answer;

and the defendant admits that all the lauds described

in subdivision II of the bill of complaint herein, are odd-

numbered sections, or parts of odd-numbered sections,

of land, not mineral, within the primary limits of the

land grant made by the said Act of July 25th, 1866.

Sub. III.

Par. 10. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision III of the bill of complaint herein,

are as follows: The SW. 1 of NE. i, SE. i of NW. i (not

SW. ^ of NW. ^, as erroneously set forth in subdivision

III of the bill of complaint), NW, ^ of SE. ^ and NE. ^

of SW. :^ of section 35, township 1 south, range 3 east.
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are parts of an odd section of land within the primary

limits of the grant made by the said Act of July 25tl!,

1866, and are opposite and coterminons -vvith the sec-

tion of this defendant's railroad which was definitely

located on October 29th, 1867, the construction of which

was finally accepted and approved on January 29th,

1870. On September 29tli, 1860, pre-emption declara-

tory statement ]N'(). 1845, in the name of Alfred Jones,

was filed for the said land in the United States land

office at Oregon CMty, Oregon; but the said lot was

never pre-empted, in jmrsuance of the said filing, or

otherwise. But the defendant denies that the said

land was public land subject to pre-emption entry at

any time after July 25th, 1866, and denies that by the

terms of the grant made by the said Act of July 25th,

1866, tlie said land did not pass thereunder, but I'e-

mained in the United States. And in this behalf the

defendant alleges that the said land constituted a part

and parcel of the lands grantefl by the said Act, and

whatsoever title the United States held for the same at

any time after approval of the said gi*anting Act was

held in trust for this defendant and its predecessor in

interest, the Oregon Central Railroad Company.

Par. 11. The defendant hsis no knoAvledge nor in-

formation as to the matters and things set forth in sub-

division III of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any of such matters and things-, as set forth in the bill

of complaint are in any wise tme.
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Sub. IV.

Par. 12. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision IV of the bill of complaint herein,

are as follows: The SW. i of NE. :|, S. i of NW. i and

NE.
-I of SW. I (not SW. ], NE. J- of S. | of NW. l and

NE. :|; of SW. I, as erroneously set forth in subdivision

IV of the bill of complaint) of section 35, township 4

south, range 3 east, are parts of an odd section of land

within the primary limits of the grant made by the

said Act of July 25th, 1866, and are opposite and co-

terminous with the section of this defendant's railroad

which was definitely located on October 29th, 1869, the

construction of which was finally accepted and ap-

proved on January 29th, 1870. On November 13th,

1868, pre-emption declaratory statement No. 2202, in

the name of Kobert Welch, was filed for the said land

in the United States' land office at Oregon City, Oregon;

but the said land was never pre-empted, in pursuance

of the said filing, or otlierwise. But the defendant de-

nies that the said land v\'as public laud subject to pre-

emption entry at any time after July 25th, 1866, and

denies that by the terms of the grant made by the said

Act of July 25th, 1866 the said land did not pass there-

under, but remained in the United States. And in this

behalf the defendant alleges that the said land consti-

tuted a part and parcel of the lands granted by the

said Act, and whatsoever title the United States hekl

for the same at any time after approval of the said
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jiTtiutiiio- Act, was held iu trust for tliis defendant and

its predecessor in interest, the Oregon Central Rail-

road Oompan3\

Par. 13. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division IV of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this answer, and on that ground denies that

any such matters and things, as set forth in the bill of

complaint are in anywise true.

Sub. Y.

Par. 14. The defendant alleges that the true facts

and particulars respecting the matters and things set

forth in subdivision V of the bill of complaint herein,

are as follows: The SW. \ of NE. |, S. ^ of XW. ^ and

NE. I of SW, \ of section 35, township 1 south, range

3 east, are parts of an odd section of laud within the

primary limits of the grant made by the said Act of

July 25th, 1860, and are opposite and coterminous with

the section of this defendant's railroad Avliich was def-

initely located on October 29th, 1869, the construction

of which was finally accepted and approved on Jan-

uary 29th, 1870. On February 18th, 1869, pre-emption

declaratory statement No. 2202 in the name of Matthew

Darr, was filed for the said land in the United States

Land Oflice at Oregon City, Oregon; but the said land

was never pre-empted, in pursuance of the said filing,

or otherwise. But the defendant denies that the said

laud was public land subject to pre-emption entry at



vs. i'niicil >S7«/r.s- of Anurica. 35

any time after July 26tli, 1866, and denies that by the

terms- of tlie .urant made by the said Act of July 2'5th,

18'GG, the said land did not pass thereunder, but re-

mained in the United States. And in this behalf the

defendant alleges that the said land constituted a part

and parcel of the lands granted by tlie said Act, and

whatsoever title the United States held for the same

at any time after approval of the said granting xlct,

was held in trust for this defendant and its predecessor

in interest, the Oregon Central Railroad Company.

Par. 15. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division V of the bill of complaint herein, not expressly

admitted, denied or alleged in the next preceding para-

graph of this ansAver, and on that ground denies that

any of such matters and things, as set forth in the bill

of complaint, are in anywise true.

Sub. VI.

Par. IG. The defendant admits that the SE. ^ of NE.

I, E. i of SE. i and SW. 1 of SE. 1 of section 35, town-

ship 1 south, range 3 east, was covered by homestead

Xo. 1383, in the name of John W. Jackson, filed in the

proper land office of the United States on December

Gth, 1869; but alleges, on information and belief, that

the said Jackson did not occupy the said land as a

homestead settler, or otherwise at the date its (defend-

ant's) railroad was definitely located opposite and co-

terminous with, tiie said land. The defendant denies

that the said land was public land subject to homestead
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entry at any time after July 26th, 1866, and denies that

by the terms of the grant made by the said Act of July

25th, 1866, the said laud did not i:>ass thereunder, but

remained in the United States. And iu this behalf the

defendant alleges that the said land constituted a part

and parcel of the lands gTanted by the said Act, and

whatsoever title the United States held for the same

at any time after approval of the said gTanting Act,

Avas held in trust for this defendant and its predecessor

in interest, the Oregon Central Railroad Company.

Par. 17. The defendant has no knowledge nor in-

formation as to the matters and things set forth in sub-

division YI of the bill of complaiut herein, not ex-

pressly admitted, denied or alleged in the next preced-

ing paragTaph of this answer, and on that gTOund denies

tliat any of such matters and things, as set forth in

the bill of complaint, are in anywise true.

Sub. VII.

Par. IS. The defendant admits that on July 12th,

1871, the proper officers of the United States issued to

it (defendant) a patent for the lauds describeil iu sub-

division VII of the bill of complaint herein; but alleges

that the XW. ] of SM'. ] of section 35, included in said

description, is nowise involved in this suit. The de-

fendant denies that Alfred Jones, Robert Welch, Mat-

thew Darr or John \V. Jackson, either or any of them,

had an adverse claim to the said land, ov any part

thereof, at the time, or before, said patent issued, or

lliat the President of the United States issued said
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patent without knowledge of the said filings of Alfred

Jones, Robert Welch, Matthew Darr and John W.

Jackson.

Sub. Vlll.

Par. 10. Tlie defendant admits that on July 18th,

1877, the proper officers of the United States issued to

it (defendant) a patent for the lands described in sub-

division VIII of the bill of complaint herein. But the

defendant denies that Alfred Jones, Eobert Welch,

^Matthew Darr or John W. Jaekson, either or any of

them, had an adverse claim to the said laud, or any

part thereof, at the time, or before, said patent issued,

or that the President of the United States issued said

l^atent without knowledge of the said filings' of Alfred

Jones, Robert Welch, Mattliew Darr and Johu W. Jack-

son. The defendant denies that the United States

acted mistakenly, erroneously, or contrary to the law

in issuing the said patent, or that the said ])atent is

void; but admits that it (defendant) and its grantees

and successors in interest hereinafter mentioned, claim

title to the said land under the said grant and patent.

Sub. IX.

Par. 20. The defendant alleges that, including all

the lands described in the bill of complaint herein, it

(defendant) has not received the full quantity of land

provided in the grant made by the said Act of July

25th, 1866.

Sub. X.

Par. 21. The defendant denies that on September

11th, 1900, or at any time, the Commissioner of the
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General Land Office made demand on it (defendant)

bv letter addressed to William H. Mills, or otherwise,

for reconveyance of any land described in the bill of

complaint herein; but as to the other matters and

thino-s set forth in snbdivision IX of the bill of com-

plaint (other than the Act of Congress there referred

to) this defendant has no knowledge or information,

and on that j^ronnd denies tliat snch matters and things

are in anywise trne, as set forth in the bill of complaint.

Svib. XI.

Par. 22. The defendant denies that the value of the

lands described in the bill of complaint is |2.50 per

acre, or any snm in excess of fl.25 per acre. But the

defendant admits, and alleges, that it has sold to bona

fide purchasers all of the lauds described in the bill of

complaint, as follows: On June 10th, 1878, by deed bear-

ing that date, this defendant sold and conveyed the SW.

i of XE. Jf and SE. ^ of XW. ] of the said section 35,

unto George Welch; and on or about December 28th,

1887, this defendant sold and by deed conveyed the SE.

i of XE.
-I, SW. 1- of XW. I, SE. }, and: XE. ^ of SW. i

of said section 35, unto S. W. U. Jones. That each of

the said sales and purchases were made in good faith,

lor full value of the lands sold in hand paid at the date

of the said deeds without notice to or knowledge of this

defendant or either of the said purchasers that the

United States had, or claimed to have, any nght, title

or interest whatsoever, in or to the said lands, or any

part thereof, and each of the said purchasers was and

is a bona fide purchaser of the lands so purchased.
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Sub. XII.

Par. 23. The deleudaiit deuies that the coinplaiuant

is entitled to recover from it (defendant) tlie sum of

|2.50' per acre, or any other sum, for any huids described

in the bill of complaint and sold by it (defendant) to

bona fide purchasers; and the defendant alleges, upon

information and belief, that this court has no jurisdic-

tion of any demand for judgment in money, sought to

be made by the bill of complaint herein.

Sub. XIII.

Par. 24. The defendant denies that there is any com-

plexity in or of mattersi to be inquired into herein;

and denies that on account of the complexity of the

matters to be inquired into, or on any account, com-

plainant is remediless according- to the rules of the

common law; and denies that for such reasons, on such

account and for, or for the purpose of avoiding a mul-

tiplicity of suits, the complainant brought this suit in

this court. And in this behalf the defendant alleges,

on information and belief, that this court has* no juris-

diction of any matters and things set forth in the bill

of complaint, except in so far as such matters and

things relate to the cancellation of patents for lands

which have not been sold by this defendant to bona fide

purchasers; and as to all other matters and things set

forth in the bill of complaint in so far as, if at all, they

state or make out any cause or causes of action, the

complainant has a complete, speedy and adequate rem-

edy by a single action of law.
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Sub. XIV.

Par. 25. And the defendant denies all and all man-

ner of matter, cause, or thing in the complainant's said

bill contained, material or necessary for it to make an-

swer to and not herein well and sufficiently answered,

confessed, traversed, and avoided, or denied, is true to

the knowledge or belief of the defendant. All of which

matters and things this defendant is ready and willing

to aver, maintain, and prove, as this Honorable Court

may direct; and the defendant prays to be hence dis-

missed, with its reasonable costs and charges in this

behalf most wrongfully sustained.

WM. D. FENTON and

WM. SIXGEE, Jr.,

Attorneys for the Defendant.

W.Al. F. HEKRIX,

Counsel for the Defendant.

District of Oregon, ^

y ss.

^Inltiiomnli County.
J

(leo. H. Andrews makes solemn oath and says: I am

secretary of the Oregon and California Railroad Com-

pany, the defendant named in the foregoing answer.

I have read the foregoing answer and know the con-

tents thereof, and the same is true of my knowledge,

except as to the matters therein stated on information

and belief and as to such matters I verily believe the

answer to be true.

GEORGE H. AXDREW S.
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Subscribed and sworn to before nie on August 5tb,

1901.

R. A. LEITEK,

Notary Publk- for Oregon,

State of Oregon,
^
Us.

County of Multnomab.J

Due service of the witliin answer is hereby accepted

in Multnomah County, Oregon, this 5th day of August,

lt)01, by receiving a copy thereof duly certitied to as

such by A^^ni. 1). l^>nton, of atttorneys for defendant.

JOHN H. HALL,

Attorney for Complainant.

Filed August 5th, 1901. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on tlie 8tli day of August, 1901,

there was duly filed in said court, a replication, in

words and figures as follows, to wit:

In the Circuit Court of the United ^^tates for the District rjf

Oregon.

IN EQUITY.

UNITED STATES,

Plaintiff,

vs.

No. 2658.

THE OREGON AND CALIFORNIA l

RAILROAD COMPANY, \

Defendant.
/

Replication.

Replication of John H. Hall, District Attorney for

tlie United States for the District of Oregon, who prose-

i-utes for the said L^nited States in this behalf to the

answer of defendant.

This replicant, for the said United States, saving- and

reserving all advantage of exception to the said answer,

for replication thereunto says, that he, for the said

United States, will aver and prove his said bill to be

true, certain and sufficient in the law to be answered

unto, and that the said answer is uncertain, untrue, and

insufficient to be replied unto by this replicant. With-

out this, that any other matter or thing whatsoever in
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the said answer eoutaiued. material or effectual in the

law to be ii'plicd unto, confessed and avoided, traversed,

or denied, is true. All wliiidi matter and things this

replicant, for the said United States, is and will be

ready to aver and prove, as this Honorable (^)llrt shall

direct; and for the said United States he prays as in

and by his said bill he has already prayed.

JOHN H. HALL,

United States Attorney.

Filed August 8th, 1901. J. A. Sladen, Clerk, United

States Circuit Court. District of Oregon.

And afterwards to wit, on the 6th day of October, 1902,

there was duly tiled in said court a stipulation of

facts in words and figures as follows, to wit:

V}iit((} Sfate.'t Chruit Conri, Di.'^tricf of Oregon.

UNITED STATES 01^ AMEEICA,

Complainant,

vs.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-I

ROAD COMPANY,
|

/ Defendant. /

Stipulation of Facts.

It is stipulated and agreed as follows:

Item 1. The Act of Congress approved July 25th,

1866, entitled ''An Act granting lands to aid in the con-

struction of a railroad and telegraph line from the
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Oeutral PiU-itio IJailroad in California, to Portland, in

Oregon," as printed in volume 14 of the United States

Statutes at Large, on pages 239 and following, is ad-

mitted in evidence.

Item 2. The Oregon Central Kailroad Company is a

coi-poration duly incorporated and organized on April

22d, 1867, by and in virtue of the laws of the State of

Oregon.

Item 3. That the legislature of the State of Oregon,

by its Joint Resolution adopted October 20th, 1868,

duly designated the said Oregon Central Railroad Coui-

panj' as the company entitled to receive the lands

granted in Oregon, and the benefits' and privileges con-

feiTed, by the Act of Congress referred to in ''Item 1'''

hereof; and pnor to the year 1869 the said company

duly became entitled to all the benefits, privileges, and

grants in the State of Oregon, mentioned in or offered

by the said Act of Congress.

Item 4. The Act of Congress approved June 25th,

1868, entitled "An Act to amend an act entitled 'An Act

granting lands to aid in the construction of a railroad

and telegraph line from the Central Pacific Railroad, in

California to Portland, in Oregon,' '' as printed in vol-

ume 15 of the United States Statutes- at Large, on page

80, is admitted in evidence.

Item 5. The Act of Congress approved April 10th,

1869, entitled ''An Act to amend an act entitled 'An

Act granting lands to aid in the construction of a rail-

road and telegraph line from the Central Pacific Rail-

road, in California, to Portland in Oregon,' approved



vs. Fiiifrtl Sidles of Atiicrint. 45

July twenty-five, eii»liteen hundred nnd sixty-six," as

IJi'iiited in vohiiiie IG of the United States Statutes at

Lar.i'e, on page 47, is admitted in evidence.

Item (1. That on or about July 1st, 1S!()9, the said

Ore-^on (\'ntral llaili-oad Oompany duly filed in the de-

partment of the Interior its assent to the act of CoiigTess

referred >to in "Item 1" hereof.

Item 7. On October 29th, 1809, the said Oregon Cen-

tral Ixailroad Company filed in the office of the Secre-

tary of the Interior, and on January 29th, 1870, the Sec-

retary of the Interior duly accepted and approved, a

map of the definite location and survey of the first sec-

tion of the railroad in Oregon provided for by the said

Act of July 25th, 18(>G, which section of railroad ex-

tended from Portland to a point at or near Jefferson,

and comprised not less than sixty continuous miles

from the northern terminus thereof.

Item 8. On March 26th, 1870, the defendant filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on March 29th, 1870, duly ac-

cepted and approved, maps of the definite location and

survey of the second section of the railroad in Oregon!

provided for by the said Act of July 25th, 1866, which

section of railroad extended from the said point at or

near Jefferson, to a point on the south line of township

27 south, range 6 v.est, Willamette meridian, and com-

prised not less than one hundred and twenty continuous

miles of railroad from Jefferson; on January 7th, 1871,

the defendant filed in the office of the Secretary of the

Interior, and the Secretary of the Interior on March
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2(], 1871, (Inly accepted and approved, a map of the

definite location and snrvev of the third section of the

lailroad in Oregon provided for by the said Act of Jnly

25th, 186(1, which section of railroad extended from the

said point on the south line of township 27 south,

range 6 west, to a point in section 30, in township 30

south, range 5 west; on April 6th, 1882, the defendant

filed in the office of the Secretary of the Interior, and

the Secretary of the Interior on April 8th, 1882, duly

accepted and approved, an amended map of the definite

location and survey of the said third section of rail-

road, which amended line of railroad extended from

Station 1154 in section 28, township 29 south, range 5

west, to Station 1320+50 in section 6, tOAvnship 30 south,

range 5 west; on April 6th, 1882, the defendant filed in

the office of the Secretary of the Interior, and the Sec-

retary of the Interior on April 8th, 1882, duly accepted

and approved, a map of the definite location and sur-

vey of the fourth section of the railroad in Oregon pro-

vided for by the said Act of July 25th, 1866, which sec-

tion of railroad extended from the said Station 1320+50'

in section 6, township 30, range 5 west, to Station

2376+50 in township 31 south, range 7 west; on August

24th, 1882, the defendant filed in the office of the Sec-

retaiy of the Interior, and the Secretary of the Interior

on September 7th, 1882, duly accepted and approved, a

map of the definite location and survey of the fifth sec-

tion of the railroad in Oregon provided for by the said

Act of July 25th, 1866, which section of railroad ex-

tended from the said Station 2376+50 in township 31
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smith, rani»e 7 west, to tlie north line of section 33,

township 34 sonth, ranoe (> west; on June 6tli, 1883,

tlie (h^fendnut fded in the office of tlie Secretary of the

Interior, and the Secretary of tlie Interior on tliat day

duly accepted and aproved, a map of the definite loca-

tion and survey of the sixth section of the railroad in

Oregon provided for by the said Act of July 35th, 1866,

which section of railroad extended from the said north

line of section 33, township 34 south, ramge 6 west, to

the east line of section 21, township 36 south, range 3

west; on July 3d, 1883, the defendant filed in the office

of the Secretary of the Interior, and the Secretary of

the Interior on July 6th, 1883, duly accepted and ap-

proved, a map of the definite location and survey of the

seventh section of the railroad in Oregon provided for

by the said Act of July 25th, 1866, which section of rail-

road extended from the said east line of section 21,

township 36 south, range 3 west, to the south line of

section 32, township 37 south, range 1 west; on Septem-

ber 4th, 1883, the defendant filed in the office of the

Secretary of the Interior, and the Secretary of the In-

terior on that day duly accepted and approved, a map

of the definite location and survey of the eighth sei--

tioDi of the railroad in Oregon provided for by the said

Act of July 25th, 1866, which section of railroad ex-

tended from the south line of section 32, township 37

south, range 1 west, to the east line of section' 25, town-

ship 39 south, range 1 west; on August 1st, 1883, the

defendant filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior on that day
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duly acceptotl and approvod, a map of the definite lo-

cation and survey of the ninth section of the railroad

in Oregon provided for by the said Act of July 25th,

1800. which section of railroad extended from the said

point on the east line of section 25, township 39 south,

range 1 east, to the north line of section 30, township

40 south range 2 east; and on August 18th, 1884, the

defendant filed in the office of the Secretary of the In-

terior, and the Secretary of the Interior on that day

duly accepted and approved, a map of the definite lo-

cation and survey of the tenth section of the railroad

in Oregon provided for by the said Act of July 25th,

1866, which section of railroad extended from the said

point on the north line of section 30, township 40 south,

range 2 east, to the southern line of the State of Oregon,

in section 13, towship 41 south, range 1 east.

Item. 9. The Commissioner of the General Laud Of-

fice, under direction of the Secretary of the Interior,

withdrew all odd numbered sections of land within

thirty miles on each side of the line of railroad shown

on the maps set forth and described in Item 8 hereof,

from sale or location, pre-emption or homestead entry,

on the following dates; opposite and coterminous with,

the said first section of railroad, on January 31st, 1870;

opposite and coterminous with, the said second sectioui

of railroad, on April 7th, 1870; opposite and cotermin-

ous with, the said third section of railroad, on ^larch

31st, 1871; opposite and coterminous with, the said

amended section of railroad, on July 5th, 1883; oppo-

site, and coterminous with, the said fourth section of
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railroad, on July 5th, 1883; opposite, and coterminous

with, the said fifth section of railroad, on July 5th,

1883; opposite and coterminous with, the said sixth sec-

tion of railroad, ou July 5th, 1883; opposite, and co-

terminous with, the said seventh section of railroad,

on September 3d, 1888; opposite, and coterminous with,

the said eighth section of railroad, on October 2Tth,

1883; opposite, and coterminous with, the said ninth

section of railroad, on October 2Tth, 1883; and oppo-

site, and coterminous with, the said fourth section of

railroad, on December 19tli, 1884. And the said with-

drawals by the Commissioners haA'e, each and all, re-

mained in full force and effect from the date thereof

continuously and including the present time, except in

so far as, if at all, they have been affected by an order

by the Secretary of the Interior, made on August 15th,

1887, declaring said withdrawals revoked as to the

odd numbered sections within the indemnity limits of

the grant made by the said Act of July 25th, 1866.

Item 10. The entire railroad contemplated and pro-

vided for by the said Act of July 25th, 1866, along the

line shown on the maps set forth and described in Item

8 hereof, was constructed in several sections and fully

equipped in all respects as required by the said Act of

July 25th, 1866, by the said Oregon Central liailroad

Company and this defendant; and Commissioners, duly

appointed by the President of the United States for

that purpose, duly examined the said railroad as com-

pleted and equipped in the several sections aforesaid,

and duly reported to the President of the United
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States, muh'v oath, that each of said sectious of rail-

road had beeu completed and equipped in all respects

as required bv the said Act of Congress, and that the

same was and were ready for the service contemplated

bv the said Act; which reports were duly accepted and

approved by the President of the United States. The

said reports were so made, accepted and approved, on

the following dates: The first twenty miles, commenc-

ing at Portland, report made on December 31st, 1869,

accepted and approved on January 20th, 1870; the sec-

ond twenty miles, report made on September 28th,

1870, accepted and approved on February 28th, 1871;

third twenty miles and fourth twenty miles, report

made on December 10th, 1870, accepted and approved

on February 28th, 1871; fifth twenty miles, report made

on August 11th, 1871, accepted and approved on ^March

11th, 1872; sixth twenty miles, report made on Janu-

ary 13th, 1872, accepted and approved on March 11th,

1872; seventh, eighth and ninth sections, including the

last seventy-eight miles of the said railroad from

Portland to Koseburg, report made on July 10th, 1878,

accepted and approved July 11th, 1878; from TJoseburg

to the south boundary line of Oregon, in several sec-

tions, reports made and approved as the railroad was

completed and examined in sections, during the years

1878 to 1889.

Item 11. The S. 4 of NE. {, tlie S. -\ of XW. \, the

SE. ], and tlie E. -] of SW. | of section a,', in township

4 south, range 3 east, ^Yillamette meridian, are parts
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of an 0(1(1 iiuinlxn'od section of nnoffered land within

tlio piintary limits of the grant made by the said Act

of July 25th, 18(5(5 and are opposite and coterminous

with that section of the defendant's railroad the map

of definite location and survey of which was filed with

the Secretary of the Interior on October 2i9th, 18(59, ami

approved by the Secretary of Interior on January 29th,

1870.

(a) On September 29th, 1867, one Alfred Jones filed

his pre-emption declarators^ statement No. 1845, in the

proper land office of the United States, for the SW. ^

of NE. i, SE. 1 of NW. I, NW. j of SE. i and NE. i of

SW. I of said section 35, alleging vsettlement thereon

on September 18th, 1806; which declaratory statement

was on file and of record, uncanceled, in the said land

office at the several times when the map referred to

in the next preceding paragraph hereof was filed and

approved; but final proof or payment was never ten-

dered nor made under or in pursuance of the said filing.

(b). On November 13th, 1868, one Robert Welch filed

his pre-emption declaratory statement No. 2202, in the

proper land office of the United States, for the SW. ^

of NE. I, the S. i of NW. i and the NE. ^ of SW. i of

the said section 35, alleging settlement thereon on

November 4th, 1868, which declaratory statement was

on file and of record, uncanceled, in the said land office,

at the several times when the map refeiTed to in the

next preceding paragraph hereof was filed and ap-

proved; but final proof or payment was never tendered

nor made under or in pursuance of the said filing.
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((•). On Febrnary Stli, 1809, oue Matthew DaiT filcHl

his pre-cMuptiou declaratory statemeut No. 2231, in the

proper huid office of tlie Tuited States, for the land

described in the next preceding paragi'aph hereof, al-

leging settlement thereon on November (>th, 18(18; which

declaratory statement was on tile and of record, nncan-

celed, in the said land office, at the several times when

the map referred to in the next preceding* paragraph

hereof was filed and approved; but the final proof or

payment was never tendered nor made, under or in

pursuance of the said filing-,

(d). On December 0th, 1800, one John W. Jackson

filed his homestead claim No. 1383, in the proper land

office of the United States, for the SE. ] of NE. ], E. ^

of SE. J and SW. ] of SE. j of the said section 35;

which homestead claim was on file and of record, un-

canceled, in the said land office, at the time when the

map referred to in the next preceding paragraph

hereof was filed and approved; but final \n-oof or pay-

ment was never tendered nor made, under or in pur-

suance of the said filing.

(e). On July 12tli, 1871, and June 18th, 1877, the

proper officers of the United States issued tAvo several

l)a tents, in du(^ form, together purjtortiiig to convey all

The lands in this "Item 11" described unto the defend-

ant, ;{s j)arts and portions of (lie lands granted by the

said Act of July 25th, 180(); which patents were duly

and ])ro]»erly issued unless the pre-emption filings and

homestead filing hereinbefore set forth excepted the
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said lands fi-oiu the lands granted by the said Act of

July 25tli, 186G.

(f). On Jannai-y lOtli, 1878, the defendant sold and

by deed conveyed, the S^V. [ of XE. ^ and SE. | of NW.

] of the said section 35 unto George Welch for the sum

of one hundred and eighty dollars; and on or about

December 28th, 1887, the defendant sold and by deed

conveyed, the SE. -] of XE. |, the 8W. ] of X^Y. \, the

SE. I and the XE. \ of SW. | of the said section 35, unto

S. W. 11. Jones, a citizen of the United States, for the

sum of six hundred and seventy-five dollars; each of

which sales and purchases were made in good faith, for

value of the lands sold, without notice to either of the

said purchasers, other than such presumptive notice as

given by the law, of the existence of the said homestead

filing or pre-emption filings, or any thereof.

Item 12. The grant made by the said Act of July

25th, 186(j, is in course of adjustment by the Secretary

of the Interior and the proper officers of the United

States, but has not been finally adjusted; and, includ-

ing all the lands described in the bill of complaint

herein, the defendant has not received the full quantity

of land promised in the grant made by the said Act of

July 25th, 1866.

Item 13. It is further agreed that this stipulation is,

and shall always be deemed, conclusive evidence, for

the purposes of this suit, of the truth of all the matters

and things in it stipulated and agreed to be true, as

fully and effectually as if each and all of such matters

and thing's were, or had been, conclusively proven by the
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iutroduction and the testimony of witnesses; but each

party reserves the rijiht to introduce further and addi-

tional testimony and evidence.

Dated and signed on October ()th, 1902.

JOHN H. HALL,
United States Attorney for Oregon.

^YM. D. FEXTON and

^yM. SIXGER, Jr.,

Attorneys for the Defendant.

H. M. HOYT,
Acting United States Attorney-General.

Filed October 6th, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 3d day of December,

1902, there Avas duly tiled in said court, a stipula-

tion submitting case, in words and figures as fol-

lows, to wit:

I'nitrd *S7f//r.S' Circuit Court, TiiKtrict of Orrtjon.

IX EQUITY.

UNITED STATES OF AMERICA,

Complainant,

TS.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-'

ROAD COMPANY,
Defendant./

Stipulation Submitting Case.

It is stipulated and agreed that this case may be sub-

mitt€'d on the pleadings, stipulation of facts, papers on



/•.<?. T^iiifa] >i(f(trs of Aincrica. 55

file and orders iiia<le iu the case, ami briefs to be tiled

within sixty days by the eoniplainaut and within sixty

days thereafter by the defendant.

Dated and signed on December 20th, 1902.

JOHN H. HALL
United States Attorney for Oregon.

WM. D. FEXTOX and

WM. SINGER, Jr.,

Attorneys for the Defendant.

Filed December 3d, 1902. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on Monday, the 12th day of De-

cember, 1904, the same being the 61st judicial day

of the regular October term of said court—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit:

In the Circuit Court of the United states, for the District

of Oregon.

UNITED STATES OF AMERICA,
Complainant,

TS,

No. 2658.

^Dee. 12, 1904.
THE OREGON AND CALIFORNIA

RAILROAD COMPANY,
Defendant.

[,

Decree.

The above-entitled suit having been heretofore duly

tried and submitted to the Court upon a stipulated
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statement of facts, signed by the respective parties, and

by the Court taken under advisement until this time,

and now at this time the Court being fully advised as

to tlie law and the facts.

It is considered, adjudged and decreed, that the plain-

tiff have and recover from the defendant the sum of

$500.00, being the full value of the lands described in

plaintift''s complaint, and for which the patents thereto

were sought to be canceled, at the minimum price of

fl.25 per acre; and that plaintiff have and recover of

and from defendant its costs and disbursements of this

suit, taxed at | , and that execution issue there-

for.

CHARLES' B. BELLINGER,

Judge.

Filed December 12tli, 1904. J. A. Sladen, Clerk,

Liiited States Circuit Court, District of Oregon.
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And afterwards, to wit, on tlio 12tli day of Doconiber,

1904, tluM'c was duly tiled iu said court, an oi)iniou,

in words ami fi_L»nres as follows, to wit:

Jii the Citriiil Court of the I'liited States, for the District

of Orcijon.

UNITED RTATEt=i OF AMERICA,

Complainant,

vs.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-f

ROAD COMPANY
I

Defendant. /'

Opinion.

JOHN H. HALL, for the Complainant.

WM. D. FENTON and WM. SINGER, Jr., for the

Defendant.

BELLINGER, J.—The decision in case No. 2657, is de-

cisive of this case. All the lauds in question were sold

by the defendant to bona fide purchasers. There must

be a decree for the value of the lands sold, and it is

so ordered.

Filed December 12ith, 1904. J. A. Sladen, Clerk,

United States Circuit Court, District of Oregon.
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And afterwards, to wit, on Tnesday, the 28tli day of

February, 1905, the same beino- the 127th judicial

day of the regular October term of said court

—

Present, the Honorable CHARLES B. BELLIN-

GER, United States District Judge presiding—the

following proceedings were had in said cause, to

Avit:

In Die Circuit Court of the United States, for the District

of Oregon.

THE I'NITED STATES OF AMER-

ICA, j
i

Complainant,

^®-
[ No. 2658.

Feb. 28th, 1905.

THE OREGON AND CALIFORNIA

'

Defendant.

Amended Decree.

Now, at this day, this cause comes on to be heard

upon motion of defendant to correct the decree herein

heretofore entered in said cause December 12th, 1904,

the complainant appearing by W. W. Banks, Assistant

United States Attorney, and the defendant appearing

by Wm. I). Fenton, its attorney

—

Whereupon, it is ordered, adjudged, and decreed, that

the said decree of December 12th, 1904, be amended as

follows:
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It is considered, adjudged, and decreed, that the plain-

tiff have and recover of and from the defendant the

Sinn of .ftoO.OO, beiiio tiie full value of the lands de-

scribed ill i)laiiitilt"s complaint and for which the pat-

ents thereto were sought to be canceled, at the mini-

iiium price of |1.25 per acre; and that plaintiff have and

recover of and from the defendant its costs and dis-

bursements of this suit, taxed at |40.82, and that exe-

cution issue therefor.

CHARLES! B. BELLINGER,

Judge.

Filed February 28, 1905. J. A. Sladen, Clerk.

And afterwards, to wit, on the 14th day of March, 1906,

there was duly filed in said court, a cost-bill in

words and figures as follows, to wit

:

/// the Circuit Court of the United States, for the District

of Oregon.

UNITED STATES

^®'
' No. 2658.

'March 14, 1905.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY.

; Cost-bill.

Statement of disbursements claimed by the complain-

ant in the above-entitled cause, viz:
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Clerk's fees flG.TO

Marshal's fees 4 . 12

Costs in State Circuit Court

Attorneys' fee 20 . OO

Attorney's fee for takino Depositions, at

12.50 each

Depositions

Examiner's fees

Referee's fees

Witness' fees

Total taxed at 40 . 82

J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy.

District of Oregon—ss.

I^ Wni. W. Banks, Assistant United States Attorney,

being duly sworn, on my oath say that I am one of the

attorneys for the complainant in the above-entitled

cause; that the disbursemen4:s set forth herein have been

actually and necessarily incurred in the prosecution of

this suit; and that said complainant is entitled to re-

cover the same from the defendant O, & C. B. B. Co.,

as I verily believe.

WM. W. BA^KS.
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Subscribed and sworn to before nie this March 14,

1905.

J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy Clerk.

Filed March 11, 1905. J. A. Sladen, Clerk, United

States' Circuit Court, District of Oreofon.

And afterwards, to wit, on tlie 9th day of June, 1905,

there was duly filed in said court, a petition for

appeal, in words and figures as follows, to wit:

United States Circuit Court, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,

Complainant,

vs.

Case No. 2658.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,

Defendant.

Petition for Appeal.

The defendant, conceiving itself aggrieved by the de-

cree made and entered herein on December 12, 1901,

and amended decree made and entered herein Febru-

ary 25th, 1905, giving judgment for plaintiff, hereby ap-

peals from the said decree to the United States Circuit
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Court of Appeals for the Ninth Circuit; and files here-

with its assignment of errors asserted and intended to

be urged on appeal.

The defendant prays an order of this Court staying

all further proceedings upon the said decree pending

this appeal, upon its (defendant's) giving a good and

sufficient bond to be approved by this court.

WM. D. FEXTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

State of Oregon, ^

L SS.
;

"

District of Oregon.
J

Due service of the within petition for appeal is hereby

accepted in said district and admitted to have been

made upon complainant herein this 9th day of June,

1905, by receiving a copy thereof duly certified to as

such by Wm. D. Fenton, one of attorneys for defendant.

WM. W. BANKS,

Assistant United States Attorney and Attorney for

Complainant.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on the 9tb day of June, 1905,

there was duly filed in said court, an assignment

of errors on appeal, in words and figures as follows,

to wit:

United States Circuit Court, District of Oregon.

UNITED STATES OF AMERICA,

Complainant,

TS.

Case Xo. 2658.

OREGON AND CALIFORNIA RAIL-I

ROAD COMPANY,
Defendant.

Assignment of Errors.

In connection with its petition for allowance of ap-

peal herein, the defendant makes and files this assign-

ment of errors made by the Court in its decree entered

herein on December 12, 1904, and amended decree made

and entered herein February 25, 1905.

I.

1st. That the cause of action, if any, shown by the

bill of complaint and proofs, is in assumpsit, at law;

and this Court erred in assuming, or exercising, equity

jurisdiction of or over the subject matter.

II.

2d. That the Court erred in holding, adjudging or

decreeing, that the word "pre-empted," used in the Act
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of Congress of Julj 2'5tli, 1866, granting lands to the

defendant, to designate lands excepted from that grant,

meant or included lands for which mere pre-emption

declaratory statements had been filed.

3d. That the Court erred in holding, adjudging or

decreeing, tliat lands coTered by pre-emption declara-

tory statements filings at time of definite location of

tlie defendant's railroad, were by snch mere filings ex-

cepted from the defendant's grant as lands pre-empted."

4tli. That the Court erred in presuming that all, or

any, persons who filed pre-emption declaratory state-

ments for lands described in the bill of complaint

herein, were settlers on or who had improved the lauds

filed for.

5th. That the Court erred in concluding that pre-

emption declaratory statements are not permitted to

be filed without proof of settlement on and improve-

ment of the land by the person filing; and herein that

the Court erred in not taking judicial notice of the In-

terior Department rules and regulations permitting

such filings to be made without any proof.

lit.

6th. That the Court erred in holding, adjudging or

decreeing that the words "occupied by homestead set-

tlers,'- used in the said Act of July 25th, 1866, to desig-

nate lands excepted from the grant to the defendant,

meant or included lands covered by mere homestead fil-

ings, made by persons who did not occupy and were not

settlers on the lands filed for.
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7th. That the Court erred in holding, adjudging or

decreeing that lands covered by homestead filings at

time of definite location of the defendant's railroad

were by such mere filings excepted from the defendant's

grant as lands "occupied by homestead settlers."

8th. That the Court erred in holding, adjudging or

decreeing that the words "•otherwise disposed of," used

in the said Act of July 25th, 1866, to designate lands

excepted from the grant to the defendant, meant or in-

cluded lands covered by mere homestead filings, of per-

sons not shown to have settled on or occupied such

lands. '

9th. That the Court erred in holding, adjudging or

decreeing that lands covered by homestead filings at

time of definite location of the defendant's railroad were

by such mere filings excepted from the defendant's

grant as lands ''otherwise disposed of."

IV.

10th. That the Court erred in deciding, adjudging

or decreeing that any patent issued to the defendant

for lands described in the bill of complaint was issued

erroneously, inadvertently, or by mistake.

V. .

11th. That the Court erred in deciding, or adjudging

that the defendant is indebted to the complainant in

any sum whatever, or at all, because of any demand or

obligation shown by the bill of complaint, or proved in

the case. ^

t ^ i;^
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12tb. That the Court erred iu ordering, adjudging

or decreeing that comi)lainant have or recover from the

defendant the sum of f450. 00, or any sum, as the value

at |1.25 per acre, or as any value, of the lands described

iu tlie bill of complaint; with or without costs of suit.

Wherefore the defendant prays that the said decree

be reversed, and that the complainant's bill of complaint

herein be dismissed.

WM. D. FENTON and

WM. SINGER, Jr.,

Attorneys for Defendant.

State of Oregon, ^

Lss.

District of Oregon.
J

Due service of the within assignment of errors is

hereby accepted iu said district and admitted to have

been made upou complainant herein this 9tli day of

June, 1905, by receiving a copy thereof duly certified to

as such by Wm. D. Fenton, one of attorneys for defend-

ant,

WM. W. BANKS,

Assistant United States Attorney and Attorney for

Complainant.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.
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And afterwards, to wit, on Friday, the 9tli day of June,

1905, the same being- the 42'd judicial da}^ of the

reguhir April term of said court—Present the Hon-

orable WILLIAM B. GILBERT, United States Cir-

cuit Judge presiding—the following" proceedings

were had in said cause, to wit:

United States Circuit Court, District of Oregon.

IN EQUITY.

UNITED STATES OF AMERICA,
Complainant,

vs.

Case No, 2658.

OREGON AND CALIFORNIA RAIL-/

ROAD COMPANY,
Defendant.

Order Allowing Appeal.

Having considered the defendant's petition for allow-

'ance of appeal and supersedeas from the decree made

and entered herein on December 12, 19€4, and amended

decree made and entered herein February 25, 1905, to-

gether with the assignment of errors, on motion of Mr.

Wm. D. Fenton, of counsel for defendant, the appeal

of defendant is allowed as prayed, upon giving a bond

in the sum of |750.00, to be approved by this Court;

which bond shall operate as a supersedeas from date

of its approval.
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Made and eutered ou June ninth, 1905.

WM. B. GILBERT,

Judge.

Filed June 9th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterw'ards, to wit, on the 9th day of June, 1905,

there was duly tiled in said court, a bond on appeal,

in' words and figures as follows, to wit:

i'nitcd l>>tates Circuit Court, District of Oregon.

UNITED STATES OF AMERICA, \,

Complainant,
j

^ Case N"o. 2658.

ORE(}OX AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Bond on Appeal.

We, Oregon and Californiii Railroad Company and

R. Koehler, each of Portland, Oregou, are held and

tirmly bound unto the United States of America, com-

plainant above named, in the sum of seven hundred

fifty dollars to be paid unto the said complainant; for

the payment of which, well and truly to be made, we

bind ourselves, and each of us, our and eacli of our

heirs, executors and administrators, jointly and sever-

ally, finnly by these presents. The Oregon and Call-
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fornia Railroad Company, dofeiidaut above uamed, has

been allowed an appeal to the United States Circuit

Court of Appeals for the Ninth Circnit, and supersedeas,

from the decree entered in the above-entitled suit on

December 12, 1904, and amended decree made and en-

tered herein February 25th, 1905; and the condition of

this obligation is, that if the said Oregon and California

Kailroad Company shall prosecute its appeal to effect,

and answer the costs taxed in the decree appealed from,

together with all damages interest, and cost of such ap-

peal and supersedeas, if it (defendant) fails to make

its said appeal good, thence this obligation to be void;

otherwise to remiau in full force.

Dated and signed on June 9th, 1905.

OREGON AND CALIFORNIA RAILROAD

COMPANY, [Seal]

By R. KOEHLER,

Second Vice-President.

R. KOEHLER. [Seal]

State of Oregon,

Countv of Multnomah.
• ss.

R. Koehler and , being duly sworn, each for

himself says: I am one of the sureties to the foregoing

bond, and subscribed my name thereto. I am a resi-

dent of, and freeholder within, the State and District

of Oregon, aud am worth the sum of seven hundred and

fifty dollars, over and above all my just debts and
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liabilitiey, Id property situated iu said District, exclu-

sive of property exempt from execution.

[Seal] R. KOEHLEK,

Subscribed and sworn to before me on June 9tli, 1905.

R. A. LEITER,

Notary Public in and for Multnomah rounty, Oregon.

The foregoing bond approved on June 9th, 1905.

WM. B. GILBERT,

Judge.

Filed June 9th, 1905. J. A. Sladen, Olerk, United

States Circuit Court, District of Oregon.

And afterwards, to wit, on the 6th day of July 1905,

there was duly filed in said court, a stipulation to

extend time to file transcript of record on appeal,

in words and figures as follows, to wit:

/// fJic ('irciiif Court of iJir I'ltitcd ^<{at<s for tJir District of

Oregon.

UNITED STATES,
Complainant,

vs.

No. 2658.

OREGON AND CALIFORNIA RAIL-
'

ROAD COMPANY,
Defendant.

Stipulation to Extend Time to File Transcript.

It is hereby stipulated that the time of defendant

may be enlarged thirty days- in which to file the tran-
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script hereiu oii appeal to the United States Circuit

Court of Appeal for the Ninth Circuit

Dated July 6th, 1005.

FRANCIS J. HENEY,

United States District Aitorney and Attorney for Com-

plainant.

WM. D. PENTON,

Attorney for Defendant.

Filed June 6th, 1905. J. A. Sladen, Clerk, United

States Circuit Court, District of Oregon.

And afterwards' to wit, on Thursday, the 6tli day of

July, 1905, the same being the 63d judicial day of

the regular April term of said court—Present, the

Honorable JOHN J. DE HAVEN, United States

District Judge for the Northern District of Cali-

fornia, presiding—the following" proceedings were

had in said cause, to wit:
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In the Cirenit Court of the United States for the District of

Oregon.

THE UNITED STATES OF AMER-

\

lOA,

Complainant,

^®-
( Case No. 2658,

> July 6th, 1905.

OREGON AND CALIFORNIA RAIL-

ROAD COMPANY,
Defendant.

Order Extending Time to File Transcript.

Upon stipulation of parties herein by their respective

attorneys

—

It is ordered that the time of defendant in which to

file the transcript on appeal herein in the United States

Circuit Court of Appeals for the Ninth Circuit, be and

the same is hereby enlarged thirty days.

JOHN J. DE HAVEN,

Judge.

Clerk's Certificate to Transcript.

United States of America. >>

I ss.

District of Oregon.
J

1, J. A. Sladen, clerk of tlie (Circuit Court of tlie

United States for tlie District of Oregon, do hereby

certify that the foregoing pages numbered from 3 to
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77, iiic'lusivo contain a full line and complete transcript

of the record and proceedings had in said Court, in

cause Xo. 2(158, The T^nited States of America, Plaintiff

and Appellee, vs. Tlie Oregon and California Railroad

Company, Defendant and Appellant, as the same ap-

pear of record and on tile at my office and in my custody.

And 1 further certify that the cost of the foregoino'

transcript is thirty-eight 10/100 dollars, and that the

same has been paid by the said appellant.

In testimony whereof I have hereunto set my hand

and affixed the seal of said Court, at I'ortland, in said

District, this 24th day of July, A. D. 1905.

[Seal] J. A. SLADEN,

Clerk.

[Endorsed]: No. 1221. Ignited States Circuit Court

of Appeals for the Ninth Circuit. The Oregon and Cal-

ifornia llailroad Company, Appellant, vs. The United

States of America. Transcript of Kecord. Upon Ap-

peal from the Circuit Court of the United States for the

District of Oregon.

Filed Augusl 4, 1905.

F. D. MONCKTON,

Clerk.




